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2740-S AVH SCHU H5064. 1

SHB 2740 - H AMD 918
By Representative Schual - Berke

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW_ SECTION. Sec. 1. The legislature recognizes that the
insurance industry is subject to cyclical economc patterns that
periodically affect the availability of liability insurance. To ensure
that people and entities that provide services to children and
vul nerabl e adults have access to liability insurance, the |egislature
authorizes the insurance conm ssioner to form a joint underwiting
association for these groups if a market assistance plan fornmed under
RCW 48. 22. 050 cannot adequately neet their needs.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Association'" means a not-for-profit joint underwiting
associ ation established under this chapter.

(2) "Board" nmeans the governing board of the association.

(3) "Liability insurance" neans any casualty insurance policy that
provi des coverage to businesses, entities, or service providers for

legal liability that results from negligent acts or om ssions rel ated
to their operations.
(4) "Voluntary market" includes authorized insurers and surplus

lines insurers.

NEW SECTION. Sec. 3. (1) If the conditions in section 5 of this
act are nmet, the comm ssioner nust create a WAshi ngton association to
provide liability insurance for:

(a) Adult famly hones, as defined in RCW70.128.010(1); or

(b) Providers of child welfare services, as defined in RCW
74.13. 020.
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(2) A single association my be formed to provide coverage for al
the types of businesses or entities under subsection (1) of this
section.

NEW SECTION. Sec. 4. (1) An association nay operate for a period
of three years. At the end of the three-year period, the comm ssioner
must di ssol ve the association unless the conm ssioner adopts rules to
reaut horize the operations of the association. The conm ssioner nust
use the criteria in section 5 of this act to reauthorize an
associ ati on.

(2) If the conm ssioner reauthorizes an association after the first
three years, the conm ssioner nust act annually thereafter to
reaut hori ze the association, followi ng the process in subsection (1) of
this section.

NEW SECTION. Sec. 5. To form an association, the comm ssioner
nmust :

(1) Adopt rules; and

(2) Find that:

(a) A market assistance plan formed under RCW 48.22.050 cannot
adequately serve the needs of WAshi ngton busi nesses or entities; and

(b)(i) The voluntary market does not have the financial capacity to
provi de adequate liability insurance;

(1i) Insurance essential for businesses or entities to continue
operations is not available in the voluntary market; or

(iii) There are so few insurers actively selling a particular class
or type of liability insurance that a conpetitive market does not
exist. |If appropriate to the class or type of risk, the comm ssioner
must use these factors to determne if a conpetitive market exists:

(A) The extent to which the largest insurer groups control the
i nsurance mar ket pl ace;

(B) Whether the total nunber of conpanies witing the class or type
of insurance in Washington state is sufficient to provide multiple
options to the public;

(C© The availability of insurance coverage in all geographic areas;

(D) The profitability of each class or type of insurance over a
peri od of several years;
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(E) The extent to which the market for each type of insurance is
growi ng; and

(F) Any other factors the conmm ssioner considers rel evant.

(3) If the conm ssioner makes a finding under subsection (2) of
this section, the conm ssioner nust specify which classes or types of
busi nesses or entities are eligible to apply to the association for
cover age.

NEW SECTION. Sec. 6. If the conm ssioner fornms an association
t he comm ssioner nust annually report to the |l egislature regarding the
financial condition of the association; the condition of the voluntary
market for the class or type of insurance available through the
associ ation; and the need to continue the association.

NEW SECTION. Sec. 7. (1) A person, business, or entity is
eligible to apply for insurance coverage froman association only if:

(a) Their business or occupation is within the scope and purpose
for which the association was forned; and

(b) The applicant is a resident of the state of WAshington or its
operations are located in the state of Washi ngton.

(2)(a) An association may decline to insure any person or entity
that presents an extraordinary risk because of the nature of their
operations, past clains experience, or inadequate risk managenent
program

(b) The association nust have a formal appeal process for
applicants who are declined coverage through the association. Criteria
for the association's appeal process are subject to approval by the
conm ssi oner.

NEW SECTION. Sec. 8. (1) The <conmm ssioner nust appoint a
governing board to adm nister an associ ation. The board nust incl ude
one person representing each group listed in section 3(1) of this act,
if an association is formed to provide liability insurance to that
group.

(a) The board is subject to supervision by the conm ssioner.

(b) The association may reinburse board nenbers for actual and
necessary expenses.
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(2) The comm ssioner may select one or nore insurers to nmanage the
operations of an association. Every managing insurer nust be admtted
to transact the business of insurance in the state of Wshi ngton and
have denonstrated expertise in the type of liability insurance coverage
t hat the associ ati on nmanages.

NEW SECTION. Sec. 9. (1) The board, working cooperatively wth
the comm ssioner, nust adopt a plan of operation. The plan of
operati on nust include:

(a) Specifications for policy provisions and coverage limts;

(b) A process to assess nenbers of the association; and

(c) Al other procedures needed to inplenent and adm nister the
operations of the association.

(2) The plan of operation is subject to approval by the
conmm ssioner before it takes effect.

(3) The board, in consultation with the comm ssioner, nay anend the
pl an of operation as needed. All anmendnents are subject to approval by
the comm ssi oner before they take effect.

(4) The conm ssioner may adopt rules to inplenent this section if
the board does not adopt a plan of operation within forty-five days
after the board nenbers have been appoi nt ed.

NEW SECTION. Sec. 10. (1) If formed, an association is conprised

of :

(a) Insurers that have a certificate of authority to wite genera
casualty insurance in this state; and

(b) Risk retention groups that are chartered and |licensed to wite
l[tability insurance in this state.

(2) Insurers and risk retention groups listed in subsection (1) of
this section nust be a nmenber of the association as a condition of its
authority to continue to transact business in this state.

(3) The conm ssioner nust exclude an insurer or risk retention
group if nmenbership in an association would threaten the sol vency of
the insurer or risk retention group.

NEW SECTION. Sec. 11. An association is funded by prem uns paid
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by businesses and entities insured by the association. Premumrates
charged for each class or type of insurance nust not be excessive
i nadequate, or unfairly discrimnatory.

(1) Al premuns nust be deposited into a fund under the managenent
of the board.

(2) Prem unms must be used to pay clains, admnistrative costs, and
ot her expenses of the association.

NEW SECTION. Sec. 12. (1) An association nust file rates and
rating plans with the conmm ssioner, and these rates and rating plans
are subject to approval by the conm ssioner. The rates and rating
pl ans nust be based on an actuarially sound estinmate of the expected
value of all future costs associated with an individual risk transfer.
The rate filing nmust conply with the provisions of RCW48. 19. 040.

(2) In developing the rates and rating plan, the association nust
conply with RCW 48.19.030(3) (a) and (e) through (g).

(3) The associ ation nust devel op an experience rating plan if it is
appropriate for a class or type of risk to be insured by the
associ ati on.

(4) 1f, under section 3 of this act, nore than one class or type of
l[iability insurance is provided, expense and | oss experience data nust
be mai ntai ned separately for each class or type of insurance.

NEW SECTION. Sec. 13. An association nust establish a risk
managenent program for businesses or entities insured by the
associ ation to prevent and control |osses. The risk managenent program
must include, but is not limted to:

(1) Standards for systematic investigation and reporting of clains
and incidents; and

(2) A loss control and prevention program This program mnust
i ncl ude procedures that:

(a) Analyze claimfrequency, severity, and causes of |osses;

(b) Identify situations that may produce | arge | osses;

(c) Devel op neasures to control |osses;

(d) Monitor the effectiveness of the |loss control and prevention
measures that are inplenented; and
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(e) Educate insured businesses or entities on nethods to reduce and
prevent | osses.

NEW SECTION. Sec. 14. (1) An association may assess all nenbers
to pay past and future financial obligations. Assessnents nust be
based on market share, which will be determ ned as foll ows:

(a) For general casualty insurers, an assessnent will be based on
witten general casualty premuns for the nost recent cal endar year

(b) For risk retention groups, an assessnent wll be based on
witten liability premuns for the nbost recent cal endar year

(2) If an association decides it nust neke an assessnent, an
assessed insurer or risk retention group nust pay the association
within thirty business days after it receives notice of the assessnent.
If an insurer or risk retention group does not pay an assessnent wthin
thirty business days after it receives notice of the assessnent:

(a) The assessnent accrues interest at the maxinumlegal rate until
it is paidin full. The interest is paid to the association;

(b) The conm ssioner may suspend, revoke, or refuse to renew an
insurer's certificate of authority; and

(c) The comm ssioner may fine the insurer or risk retention group
up to ten thousand doll ars.

(3) If an assessnent may threaten the solvency of an insurer or
risk retention group, the conm ssioner nust order the association not
to assess that insurer or risk retention group. Data used by the
conm ssioner to nmake this determnation are subject to confidential
revi ew by the board.

NEW SECTION. Sec. 15. Wien an association is dissolved, all

policies must be nonrenewed. If a surplus of funds exists when an
association is dissolved, the surplus funds will be disbursed to nenber
insurers. Disbursenents nust be based on market share, which will be

determ ned as foll ows:
(1) For general casualty insurers, a disbursenent wll be based on
witten general casualty premuns for the nost recent cal endar year
(2) For risk retention groups, a disbursement will be based on
witten liability premuns for the nost recent cal endar year.
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NEW SECTION. Sec. 16. (1) An association nust file a statenent
annually with the conm ssioner that contains information about the
associ ation's transactions, financial condition, and operations during
the preceding year. The statenment nust be prepared according to
instructions adopted by the national association of insurance
comm ssioners for property and casualty insurers and include all of the
i nformati on requested by the conm ssi oner.

(2) The association nust maintain its records according to the
accounting practices and procedures manual adopted by the national
associ ation of insurance conm ssioners.

(3) The association nust, at all tinmes, provide the comm ssioner
with free access to all the books, records, files, papers, and
docunents that relate to the operation of the association. The
comm ssi oner may summon, qualify, and exam ne as w tnesses all persons
havi ng know edge of the association's operations.

(4) The conmm ssioner nust examne the transactions, financial
condi tion, and operations of an association at |east once every three
years. Each exam nation nust be conducted in the manner prescribed for
donestic i nsurance conpanies in chapter 48. 03 RCW

NEW SECTION. Sec. 17. (1) An association has the general
corporate powers and authority granted under the |aws of the state of
Washi ngt on.

(2) An association is a legal entity separate and distinct fromits
menbers.

(3) Liability or a cause of action nmay not arise against the
following for any acts or om ssions nmade in good faith while performng
their duties under this chapter:

(a) An association or any nenber insurer;

(b) The conm ssioner or any of the conm ssioner's staff;

(c) The conm ssioner's authorized representatives; or

(d) Any other person or organization.

(4) The state is not liable to pay any debts or obligations of the
associ ati on.

(5 A person may not assert any claim against the state, its
agencies, or any of its enployees for any act or omssion of an
associ ati on.
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NEW SECTION. Sec. 18. An association is not a nenber of the
guaranty fund created under chapter 48.32 RCW The guaranty fund, this
state, and any political subdivisions are not responsible for |osses
sustai ned by an associ ati on.

NEW SECTION. Sec. 19. An association is exenpt from paynent of
all fees and all taxes levied by this state or any of its subdivisions,
except taxes levied on real or personal property.

NEW SECTION.  Sec. 20. The comm ssioner may adopt all rul es needed
to inplenment this chapter.

NEW SECTION. Sec. 21. Sections 1 through 20 of this act
constitute a new chapter in Title 48 RCW

NEW SECTION. Sec. 22. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 23. This act is necessary for the immedi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi ately."

Correct the title.

EFFECT: Requires the Insurance Comm ssioner to attenpt to forma
mar ket assi stance plan before form ng JUA
Provides that the JUA wll dissolve in three years unless the

Comm ssi oner reauthorizes it through rul e making.

Specifies the Adm nistrative Procedure Act rul e-nmaking process as
t he nmechanism for establishing a JUA

I ncl udes additional criteria for the Comm ssioner to consider in
determ ning whether to forma JUA

Establishes the board's responsibilities and specifies the
conposition of the board.



Provides the JUA with corporate powers and immunity for good faith
efforts to performduties.

Cites existing statutory criteria for JUA rate-nmaki ng purposes.

Allows the JUA to decline applicants that pose an extraordinary
risk.

Establ i shes criteria for assessnents and return of funds when the
JUA is dissolved.

Provides that the JUA nust nonrenew policies once the JUA is
di ssol ved.

Est abl i shes the Conm ssioner's exam nati on process.

Est abl i shes the format for annual statenents.

Exenpts the JUA from payi ng taxes and fees.

~-- END ---
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